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Dear Attorney-General Department

Re: fA74702 - MLO 0775/21 Statutory Review of the Criminal Assets Confiscation (Prescribed
Drug Offenders) Amendment Act 2016

Please find attached minute.

Kind regards

Shelley

Sergeant Shelley Rogers

(my pronouns are she/her)

Ministerial Liaison Officer (224)
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MINUTES forming ENCLOSURE to MLO 0775/21

THE HON THE ATTORNEY-GENERAL

| refer to correspondence dated 3 June 2021 regarding the Statutory Review of the
Criminal Assets Confiscation (Prescribed Drug Offenders) Amendment Act 2016
(‘Amendment Act). In particular, SAPOL’s view is sought on the;

» the extent to which the Amendment Act has achieved the intended outcomes;

» any factors which have been an impediment to the Amendment Act achieving the
intended ouicomes; and

¢ how the operation of the Criminal Assets Confiscation Act 2005 (CACA) might be
improved to realise the outcomes sought by the Amendment Act or to otherwise
improve how the proceeds of serious drug offences are dealt with within the
criminal justice system.

SAPOL appreciates the consultation.

A discussion paper is attached that recommends numerous changes to the CACA
and Criminal Assets Confiscation Regulations 2021 (CACR).

The extent to which the Amendment Act has achieved the intended outcomes.

The Criminal Assets Confiscation (Prescribed Drug Offenders) Amendment Bill was
introduced to provide for total confiscation of the property of a declared drug
trafficker convicted after 10 August 2018. Awaiting those matters to be resolved
criminally has delayed finalisation of the civil confiscation proceedings. Of the 249
Prescribed Drug Offender (PDO) investigations commenced to date, the majority are
yet to resolve in the criminal jurisdiction.

Twenty PDO investigations have an associated forfeiture order that has resulted in
cash totalling $1,448,440, seven vehicles and eight firearms being forfeited. Of the
cash forfeited, it should be noted $995,032 came from a single PDO. Seven of these
investigations also involve real estate that is either the subject of an exclusion
application or the Director of Public Prosecutions (DPP) is involved with negotiating
with defence or otherwise yet to seek a declaration of forfeiture.

Another 23 investigations have resulted in convictions for commercial or prescribed
drug offences. Deemed forfeiture has occurred under Section 56a{1) of the CACA
over the 27 houses (with a combined Capital Value of $11,237,000), vehicles and
other property, though that property is yet to be disposed of by the Administrator.
The earliest of these deemed forfeitures occurred on 12 July 2019. What
impediments prevent the property being liquidated is a question for the Administrator,
but the delay appears to be contrary to Section 93, and not in keeping with the
intended outcomes.
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Any factors which have been an impediment to the Amendment Act achieving
the intended oufcomes

The SAPOL Confiscation Section has observed impediments to achieving the
- intended outcomes. Some of these relate directly to the legislation itself. Others
appear to arise from the DPP choosing not to use the legislation to the full extent.
These recommendations are summarised below.

e Section 25(1) of the CACA stipulates the respondent is given notice that the DPP
intends to make application to the court to restrain their assets, in which time they
can lawfully dispose of those assets. It is suggested the requirement to provide
notice of an application for a restraining order is removed from the Act.

e Section 186 of the CACA specifies property seized under the Act must be
returned after 25 days if an application for a restraining order is not made.
Proving ownership or effective control of the property can take substantially
longer than 25 days. It is suggested the time for making a restraining order
application is increased to 60 days with a provision for extension in some
circumstances.

¢ Under Section 59A of the CACA the court may exciude from forfeiture property of
a PDO who has become a human source. The legislation does not offer any
safety provisions to the PDO. It is suggested the entirety of the PDOs assets is
sold and the value of the exclusion returned to the PDO privately.

» None of the 27 houses forfeited under the PDO provisions have been sold. It is
suggested steps are taken fo improve the timeliness in which forfeited assets are
sold.

» It is suggested the CACA is amended to require the entirety of the forfeited
assets be sold (except where destruction is preferred) and that any claims to the
property by interested parties be investigated and settled afterwards.

- How the operation of the Criminal Assets Confiscation Act 2005 might be
improved to realise the outcomes sought by the Amendment Act or to
otherwise improve how the proceeds of serious drug offences are dealt with
within the criminal justice system.

To prevent disposal of assets prior to the granting of a restraining order, it is
suggested the CACA is amended to include a provision to freeze tainted property at
the time of arrest.

The DPP and courts have interpreted Section 25(4) of the CACA to require a
substantiated basis for requesting the court to grant a restraining order without notice
being given to the respondent. It is suggested the Act is amended to clarify what
criteria, if any, beyond those specified in Section 24(1) must be met.

Section 17(2) of the CACA requires a magistrate to have regard to pre-conditions
that make it impractical for police to apply for freezing orders. To meet the pre-
conditions police must first require the financial institution to provide information vide
Section160 which affords the institution 14 days to respond. It is suggested:
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« the pre-conditions contained in Section17(2) are deleted;
¢ financial institutions are required to respond within 48 hours; and

o that Section160 be amended to allow a police officer to make a request by
telephone, followed by written notice, in urgent circumstances.

it is suggested that Section 209A of the CACA be amended to allow for the recovery of
costs associated with the administration of the Act, the same as Section 209.

Section 209A(6) of the CACA prohibits monies from the Justice Rehabilitation Fund
being used by law enforcement for criminal investigation or other civil or criminal law
enforcement purposes. It is suggested the Act is amended to allow police to recover
funds for the purposes of making evidentiary and non-evidentiary buys of controlled
drugs.

Outcomes would be improved if the legislation mandated the respondent to declare
other parties with an interest in the restrained property. It is suggested that the CACA is
amended to compel a respondent to declare any other party with an interest in the

property.

Where the CACA does not provide penalties for contravening court orders, it is
suggested that monetary fines are introduced, and that the existing penalty for
contravening a restraining order is increased to be commensurate with the value of
property disposed of.

For the purposes of Part 4, Division 3 — Forfeited property of the CACA, providing a
definition of ‘dispose’ that includes ‘destroy’ would be beneficial to expediting outcomes.
This would allow for the destruction of forfeited property that the DPP considers
uneconomic or otherwise not in the public interest to sell. It is suggested the CACA is
amended to allow for the destruction of forfeited property in certain circumstances.

A person becomes a PDO if the person has three or more convictions for prescribed
drug offences within a 10 year period, not including time spent in ‘government custody’.
It is suggested the definition of ‘government cusfody’ in the CACA be amended to
include a home detention sentence.

To assist the investigation of property that has been dealt with or disposed of by an
offender, it is suggested that Section 160(1)(a)} of the CACA be amended to include
‘...an account is held or has ever been held by...".

It is recommended that Regulation 6(2) of the CACR is amended so that the list of items
excluded from the meaning of ‘profected property’ is broadened to better reflect the
intention of the Parliament, to protect only the same property a bankrupt be allowed to
keep, being household property reasonably necessary for the domestic use of the
bankrupt’s household.

It is suggested Regulation 5 of the CACR is amended to broaden the definition of
‘financial institution’ so as to capture digital currencies and stocks and shares.

The terms ‘external serious drug offence’ and ‘prescribed drug offence’ are not
prescribed by regulations. This prevents police including interstate drug convictions
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when determining if a person would become a PDO pursuant to Section 6A(1)(b) of
CACA. It is suggested that ‘external serious drug offence’ and ‘prescribed drug offence’
be prescribed by the CACR.

The SAPOL contact person regarding this matter is Superintendent Adam Rice, Office in
Charge, Financial and Cybercrime Investigation Branch (email:
adam.rice@police.sa.gov.au or telephone (08) 81722 5101).

)

Grant Stevens APM LEM
COMMISSIONER OF POLICE

az/ 7/ 2021

Contact: Ministerial Liaison SAPOL
Telephone: 23822
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